wo 
a 
N 
N 
™ 
ice) 
™ 
— 
— 
— 
o 
™ 
— 
ioe) 


i) P = ff is 9 yy, 
Vat tole of Me Canady 


. Lf ¥4] er i } ” A ‘ Z - J 
dake Kekalerone T20-0GABL 


The Role of 
The Canada Labour — 
Relations Board 


| Canada ~ 
Labour 


Relations 
Board 


1 
{ 
. 
4 
' 
\ 
ny * 
, Wy 
x ; 
i + 
' 
* 
iy 


it 
4 
‘ 
rat 
nal 
; 
fi 
‘4 
ib 
or 4 


HARKS ie v 
Pea LLDGEW) faye fa 


ALL 


ane 
Ay 


ane yi 


by 


The Role of 
The Canada Labour 
Relations Board 


© Minister of Supply and Services Canada 1993 
Cat. No. LR22-2/1993 
ISBN 0-662-59660-9 


CANADA LABOUR RELATIONS BOARD 


Head Office 
C.D. Howe Building 
240 Sparks Street 
4th Floor West 
Ottawa, Ontario 
K1A 0X8 

Tel: 613/996-9466 
Fax: 613/995-9493 


REGIONAL OFFICES 


Western Region 
Suite 1660 

800 Burrard St. 
Vancouver, B.C. 


V6Z 2G7 


Tel: 604/666-6001 
Fax: 604/666-6071 


Central Region 
One Lakeview Square 
155 Carlton Street 
Suite 300 

Winnipeg, Manitoba 
R3C 3H8 


Tel: 204/983-3145 
Fax: 204/983-3170 


Ontario Region 
1 Front Street West 
5th Floor East 
Toronto, Ontario 


M5] 1A5 


Tel: 416/973-3782 
Fax: 416/973-6543 


Quebec Region 

Complexe Guy-Favreau 

200 René-Lévesque Blvd. West 
Suite 1202— East Tower 
Montréal, Quebec 

H2Z 1X4 


Tel: 514/283-3258 
Fax: 514/283-3590 


Atlantic Region 
Queen Square 

45 Alderney Drive 
Suite 600 
Dartmouth, N.S. 
B2Y 2N6 


Tel: 902/426-7068 
Fax: 902/426-7397 


Note: This publication is for general information only; for official purposes, 
please refer directly to the Canada Labour Code. 


Digitized by the Internet Archive 
in 2023 with funding from 
University of Toronto 


https://archive.org/details/31/76111/6/72246 


TABLE OF CONTENTS 
The Role of the Canada Labour 


: 

Relations Board Pie sis tere ew 4S 1.5/9 07H Oe Gid ss 4 MT 316 WS via S Uh ee ete ees 5 
W hy a Board? ee ere ty Re e Fipe setae (a. wg aw: whe Uo tate WUT e Medwios baal Faby afb Ob ie) Ele bail aya MEE NS, 4 
urisdiction Rite See ise Se a Tie ee be Siels min aes Vw See AY He she HO Oe Dh we Bie eee 


Composition of the Canada Labour 


15:2 SEE UG Spy RYO N Ge Le ha ope Dass AR RR OE aloes A AL GoD 6 
Bere eimllcOtive PareaininotELOCESS s,s 2. isis. 5 ove ewan segue 4 | 7 
Certification - The First Step to 
«Ly leet eel Reta TR igen ee are eT ROT IN ODE Oo Nc Kc man DIN 8 
erm nic etnitiCltiOnsy .3... ve awit academe mee 10 
Beaiationw! barcdiningikights steer ace tore ate te eee oe 10 
Sema aints onUntanlabourPractices.).. desea: os sts oon boa ee 11 
"Y FESSE CTD ROTEL G cpa ante he SRE MD ROI Av Ree gar naar a 12 
PPO OCS coe istic s « Reset ¢ {nls <2 20s 9 cin SRO eet A NB eae aaa, ifs: 
eM Ori Ca CMAN OE... vcsion teats Ratee eee oe na entre ee mre 13 
aa our Ket OC KOU ben cect rear le ss nemo els a Meena 14 
Settling Terms and Conditions of 
Mer sa@llcehive APTCOIIEN Day 004 acs vidge <4 ah Roa eeemes eee 14 
eee sr MDI verse wees a vats | la bay, RBI AEA alan 14 
Ney ase ates o/s nhc WOT STATE Lota, OM a RE OATES No 15 
ese ADD CAONS irs) daitels Ae teen ae Eee 15 
Compliance 

Filing Board Orders in the Federal Court 

RAO Ce. Og ot ke aaa oR ears Re a RR Re 16 


BROT COE HOSE CULO ic lxomube.: 6s ete chal Wie Th ta tankeetngle nih x 17 


THE ROLE OF THE 
CANADA LABOUR 
RELATIONS BOARD 


The Canada Labour Relations 

Board is an autonomous, non- 
representational and quasi-judicial 
tribunal responsible for the inter- 
pretation and administration of Part 
I, Industrial Relations, and certain 
provisions of Part I], Occupational 
Safety and Health, of the Canada 
Labour Code. 

The Board’s main objective, in ful- 
filling its mandate, is to contribute 
to and promote effective industrial 
relations in any work, undertaking or 
business that falls within the author- 
ity of the Parliament of Canada. 

The Parliament of Canada has set 
out its philosophy of the Board’s role 
— promoting effective industrial rela- 
tions — in the following preamble to 
the Code: 

“Whereas there is a long tradition in 

Canada of labour legislation and poli- 

cy designed for the promotion of the 

common well-being through the 
encouragement of free collective 
bargaining and the constructive 


settlement of disputes; 


And whereas Canadian workers, 
trade unions and employers recognize 
and support freedom of association 
and free collective bargaining as the 
bases of effective industrial relations 
for the determination of good working 


conditions and sound labour- 
management relations; 


And whereas the Government of 
Canada has ratified Convention 

No. 87 of the International Labour 
Organization concerning Freedom of 
Association and Protection of the 
Right to Organize and has assumed 
international reporting responsibilities 


in this regard; 


And whereas the Parliament of 
Canada desires to continue and 
extend its support to labour and man- 
agement in their cooperative efforts to 
develop good relations and construc- 
tive collective bargaining practices, 
and deems the development of good 
industrial relations to be in the best 


interests of Canada in ensuring a just 


share of the fruits of progress to all; 


Now therefore, Her Majesty, by and | 
with the advice and consent of the 
Senate and House of Commons of 


Canada, enacts as follows:...” 


The freedom of association 
described in this Preamble is express- 
ly recognized in section 8 of the 
Code, which provides that every 
employee is free to join the trade 
union of his or her choice and to par- 
ticipate in its lawful activities. Every 
employer enjoys a similar freedom in 
relation to joining and participating 
in the lawful activities of employers’ 


organizations. 


WHy A “BOARD”? 


The Canada Labour Relations Board 
was created as a result of govern- 
ment’s will to deal with important 
economic and social issues that did 
not fall within the normal responsi- 
bilities of the courts or traditional 
government departments. The Board 
was created in 1948 as a non-political 
forum that allowed the government 
to distance itself politically from 
labour relations conflicts, while 
ensuring that the public interests 
were served through an effective 
industrial relations system. Since the 
adjudicative functions of the Board 
are less formal than those of a court, 


it is able to deal with labour relations 


conflicts in a more economical and 
expeditious manner.\The Board’s 
expertise and composition allow it to 
deal effectively with the complexities 
of labour relations issues, to deter- 
mine the underlying causes of 
disputes and to facilitate agreement 
among the parties. } 

Although the Board has the adju- 
dicative powers necessary to deter- 
mine the issues before it, it relies on 
its labour relations officers to initiate 
discussions with the parties in an 
effort to first have them resolve their 
problems without the intervention of 
the Board. ‘The basic philosophy of 
the Board is to first seek labour rela- 
tions solutions to labour-management 
conflicts and issues, and to impose 
third-party intervention only when 


required. 


JURISDICTION 


Constitutional jurisdiction over labour 
relations is essentially provincial. 
However, the Board has jurisdiction 
in all provinces and territories with 
respect to federal works, undertakings 
or businesses within the legislative 


authority of the Parliament of Canada. 


An estimated 800,000 employees 


and their employers are governed by 


Part I of the Code, and the geographic 


spread and variety of activities under 
federal jurisdiction pose some unusual 
if not unique challenges. Without 
attempting an exhaustive or legal 
definition of the jurisdiction of the 
Board, which in doubtful cases must 
sometimes be determined by the 
courts, the following activities are 
covered: 
© broadcasting (radio and television) ; 
© banking; 
® airports and air transportation; 
e shipping and navigation (including 
loading and unloading vessels) ; 
© interprovincial or international 
transportation of goods or passen- 
gers by road, railway or ferry; 
© uranium mining and processing; 


© telecommunications; 


grain handling; 

@ all activities in the Yukon or 
Northwest Territories including 
those that would normally be in 
provincial jurisdiction; 

® native Canadian institutions on 


federal reserves; 


© certain Crown agencies such as 
Devco, Atomic Energy of Canada 
Ltd., the National Arts Centre, 
Canada Post Corporation, and the 
museums within the National 
Capital Region, among others. 

There is no clear and simple rule 
for determining jurisdiction on the 
basis of industry or activity. For 
example, while urban mass transit 
systems generally fall under provin- 
cial jurisdiction, the courts have 
ruled that the Ottawa-Carleton 
Regional Transit Commission, 
which provides service across the 
Ontario-Quebec border, is under 
federal jurisdiction. 

Within the trucking industry, 
interprovincial and international 
trucking by common carriers fall 
under federal jurisdiction, whereas 
local or intraprovincial trucking 
does not. 

Part I of the Code does not apply 
to the Public Service of Canada and 
certain Crown agencies which are 
covered by the Public Service Staff 
Relations Act, administered by the 
Public Service Staff Relations Board. 
Neither does the Code apply to 


members of the Canadian Armed 
Forces or the Royal Canadian 
Mounted Police. 

The Code does not extend the 
right to collective bargaining to man- 
agerial employees and those engaged 
in a confidential capacity in matters 
dealing with labour relations; how- 
ever, supervisory personnel and pro- 
fessional employees are covered by 
the Code. In addition, dependent 
contractors, such as owner-operators 
of trucks, who haul goods under con- 
tract, may be treated as employees for 
the purposes of collective bargaining. 
One of the significant tests applied 
to determine whether such a person 
is an employee for the purposes of 
the Code is the degree to which the 
person is economically dependent 


on the employer. 


COMPOSITION OF 
THE CANADA LABOUR 
RELATIONS BOARD 


The Code provides for the basic 
structure of the Board. The Board is 


made up of members appointed by 


the Governor-in-Council. Board 


members are full-time appointees 
with experience and knowledge of 
industrial relations and labour law. 
To ensure a truly national character, 
members are selected from various 
regions across Canada. As full-time 
members, they cannot hold any other 
remunerated office or employment. 

The Code stipulates that the Board 
must carry out its business with not 
less than three members. Exceptions 
to this include references or com- 
plaints made pursuant to Part II 
of the Code (Occupational Safety 
and Health). 

In addition to its head office in 
Ottawa, the Board has regional 
offices in Dartmouth, Montréal, 
Toronto, Winnipeg and Vancouver. 
These offices are staffed with experi- 
enced labour relations officers. 

Cases are assigned to officers who 
investigate applications, mediate 
unfair labour practice complaints and 
unlawful strikes and lockouts. Settling 
these complaints and disputes elimi- 
nates the need and expense of public 
hearings and emphasizes the remedial 
aspect of the Board’s approach to 


these types of cases. 


THE COLLECTIVE 
BARGAINING PROCESS 


Freedom of association and the right 
to organize would have very little 
meaning in practice if not reinforced 
by the right to bargain collectively. 

A frequent cause of strikes in the 
earlier part of the century was the 
refusal by employers to recognize the 
right of employees to collectively 
bargain their working conditions 
through a union. Since the late 
1940’s, legislation prohibits recogni- 
tion strikes and instead provides for 
the legal recognition of any union 
which has the support of a majority 
of employees. This union certifica- 
tion process is guided by the provi- 
sions of the Code and is administered 
by the Canada Labour Relations 
Board. 

Once the Board has satisfied itself 
that an application for certified 
bargaining rights meets the criteria 
under the Code, it may issue a formal 
certificate. The effect of this process 
is that the employer is obliged by law 
to recognize the certified union as the 


representative of the employees and 


to make every effort to negotiate a 
contract known as a collective agree- 
ment {Collective agreements specify 
the rates of pay, fringe benefits and 
other conditions of employment 
governing the employees during the 
life of the agreement. | 

If the employer and the certified 
union cannot reach a collective 
agreement, there are various forms of 
conciliation and mediation assistance 
available to them from the Minister 
of Labour through the Federal 
Mediation and Conciliation Services 
of Labour Canada. However, if it 
appears that an agreement is not pos- 
sible, given the position of the 
parties, the Minister may indicate 
that there is no point in providing 
any further assistance unless the posi- 
tions of the parties at the bargaining 
table change. Seven days after the 
Minister announces the intention 
not to assist the parties any further, 
the parties are free to engage in a 
legal strike or lockout. At all other 
times, strikes and lockouts are 
unlawful. 

Additional assistance may be pro- 


vided subsequently if the Minister 


decides that it could be useful in 
assisting the parties to conclude a 
collective agreement. 

As indicated previously, other 
mechanisms are required under the 
Code for settling differences when a 
strike or lockout is prohibited. The 
Code requires that each collective 
agreement include a procedure for 
the final and binding settlement of 
all differences between the parties, 
without a stoppage of work. This 
mechanism is normally referred to as 
a grievance procedure and, in cases of 
unresolved differences, provides for 
binding arbitration by a single arbi- 
trator or a three-person arbitration 
board. If the parties cannot agree 
on an arbitrator (or arbitrators), the 
Minister of Labour may be called 
upon by either party to appoint one. 
The decision rendered by an arbitra- 
tor or arbitration board is final on 
matters relating to the provisions of 
the collective agreement, including 
such matters as discipline and 


discharge actions by the employer. 


CERTIFICATION — 
THE FIRST STEP 
TO COLLECTIVE 
BARGAINING 


A trade union may file with the 
Board an application for certification 
as bargaining agent at any time if no 
other union holds a certificate as 
bargaining agent and if there is no 
collective agreement in force. Where 
there already is a certified bargaining 
agent and a collective agreement, 
another trade union may apply for 
certification only after the com- 
mencement of the last three months 
of the term of the collective agree- 
ment or, if the agreement is for more 
than a three-year term, during the 
last three months of the third year 
and of each subsequent year that it 
continues to operate. 

When an application for certifica- 
tion is received by the Board, a copy 
is provided to the employer, who may 
file a reply with the Board, particular- 
ly on the question of the structure 
of the bargaining unit sought by the 
union. The Board may also determine 


whether or not certain employees 


should be excluded because of their 
managerial or confidential responsi- 
bilities in labour relations matters. 
The Board will require that the 
employer post notices of the applica- 
tion so that employees will be aware 
and have an opportunity to file 
submissions to the Board. 

The Board also appoints a labour 
relations officer to investigate the 
application and to produce a report. 
The investigation includes the exam- 
ination of the payroll records in order 
to ascertain the names, addresses and 
classifications of the employees and 
to obtain the company’s organization 
chart. The officer will also examine 
the records of the trade union, verify- 
ing union membership and the pay- 
ment of union dues. If the trade 
union has not yet established its sta- 
tus under the Code, the Board will 
also verify its status. Except for a con- 
fidential portion of the officer’s report 
dealing with union membership and 
employee support or non-support of 
the union, copies of the investigation 
report are provided to the union, the 
employer and any other party that 


may have intervened in the proceed- 


ings. The Board will normally rule on 
an application without a public hear- 
ing, and will base its decision on the 
officer’s report and the parties’ writ- 
ten submissions. However, a hearing 
may be necessary in some cases where 
the parties do not agree on the essen- 
tial facts of the case or where the 
Board needs more information in 
order to rule on the application. 

If a majority of the employees in 
the bargaining unit found appropriate 
for collective bargaining support the 
trade union, the Board will normally 
grant the certificate, without holding 
a representation vote. 

In some cases, however, the Board 
will order a vote. For example, when 
the applicant union has more than 
35% support of the employees, but 
less than 50%, the Board will order a 
vote among the employees to deter- 
mine if the majority wishes to be rep- 
resented by the union in collective 
bargaining. Also, where one union © 
is trying to displace another union 
which is already a bargaining agent 
and the original bargaining agent 
contests the application, the Board 


generally conducts a vote among 


the employees assuming that the 
applicant union has provided evi- 
dence of membership of a majority 
of the employees. This situation is 
commonly referred to as a “raid.” 

If the Board finds that the union is 
dominated by the employer or that it 
is seeking certification fraudulently, 
the application will be dismissed. 

By regulation, the dismissal of an 
application for certification bars the 
applicant from filing a second appli- 
cation for the same unit for a period 
of six months following the date of 


the dismissal. 


(JEOGRAPHICAL 
CERTIFICATIONS 


In the longshoring industry, and 
potentially in other industries where 
labour is drawn from a common pool, 
the Board has authority to issue certi- 
fications covering the employees of 
two or more employers in a particular 
geographical area. The Board may 
also require the employers in such 
situations to bargain through a com- 
mon employers’ representative. If the 


employers cannot agree on a represen- 


tative, the Board shall appoint one. 


TERMINATION OF 
BARGAINING RIGHTS 


As with applications for certification, 
there are certain conditions under 
which unions may lose their bargain- 
ing rights if they no longer enjoy the 
support of the majority of employees 
in the bargaining unit. The Code 
provides that a union that acquired 
bargaining rights as a result of volun- 
tary recognition by an employer may 
lose its bargaining rights at any time 
during the first year of its first collec- 
tive agreement if it does not have the 
support of the majority of the 
employees. After that first year, appli- 
cations for the revocation of bargain- 
ing rights are allowed under the same 
conditions that apply to certified bar- 
gaining agents. A certified union may 
have its bargaining rights revoked 
only after the commencement of the 
last three months of the term of the 
collective agreement, or if the agree- 
ment is for more than a three-year 
term, during the last three months of 
the third year and of each subsequent 
year that is continues to operate. 

In addition, no application for 


revocation may be filed during the 


first year after the bargaining agent 
has been certified. Furthermore, the 
Code provides that the Board may 
not grant a revocation where the 
bargaining agent has made a reason- 
able effort to enter into a collective 
agreement. 

Applications for the revocation of 
certification and applications for the 
termination of bargaining rights of 
a voluntarily recognized bargaining 
agent are determined in much the 
same manner as applications for certi- 
fication. An employee who makes an 
application must establish that the 
application has the support of a 
majority of the employees in the unit. 


In these cases, a vote may be held. 


COMPLAINTS OF 
UNFAIR LABOUR 
PRACTICE 


As indicated earlier, the Code recog- 
nizes freedom of association and the 
right to bargain collectively. To pro- 
tect these rights, the Code confers cer- 
tain duties and obligations upon the 
parties. Employers are prohibited from 


interfering with the formation and 


operation of a union and from impos- 
ing penalties on employees for exercis- 
ing their lawful rights and activities. 
For example, employers are prohibited 
from imposing penalties on employees 
for engaging in a lawful strike. 

Unions are required to represent 
fairly and without discrimination all 
the employees in the bargaining unit 
with respect to their rights under their 
collective agreement. Unions that 
operate hiring halls or systems 
of referring employees to jobs are 
required to have rules governing these 
referrals and to keep them posted and 
operate them fairly. Unions are pro- 
hibited from expelling, suspending, 
refusing membership, or imposing 
discipline on employees by applying 
the rules or the standards of discipline 
in a discriminatory manner. 

Both employers and unions have 
an obligation to bargain in good faith 
and to make reasonable efforts to 
negotiate a collective agreement. 
They are also prohibited from intimi- 
dating employees and from taking 
action against them for initiating 
proceedings before the Board or for 


exercising other legal rights. 


Unions and employers’ organiza- 
tions are required to provide financial 
statements to their members on 
request and free of charge. 

When complaints alleging viola- 
tion of the above provisions are filed 
with the Board, the person or organi- 
zation charged with the alleged viola- 
tion is provided with a copy of the 
complaint and given an opportunity 
to file a written reply. At the same 
time, a labour relations officer is 
usually appointed to assist the parties 
in settling the matters in dispute. 

If a settlement is not achieved or the 
complaint is not withdrawn, the 
Board may hold a public hearing 
into the complaint before rendering 
a decision. 

Public hearings are not held in all 
complaints and it is therefore very 
important that all parties file detailed 
submissions on all the relevant facts. 

A substantial number of cases are 
settled or withdrawn. Settlements 
acceptable to all parties provide for a 
better labour relations solution, avoid 
considerable costs for the parties and 


for the Board and are consistent with 


the objectives of the Code. Where 


the Board must rule on a complaint 
and finds that there has been a viola- 
tion of the Code, it has extensive 
remedial powers, including the power 
to reinstate and compensate employ- 
ees for lost wages and benefits, to 
order the union to process employee 
grievances, to rescind penalties or to 


admit persons to union membership. 


SUCCESSOR RIGHTS 


Generally speaking, a collective 
agreement survives and a union 
retains its bargaining rights when an 
employer sells a business. However, 
some complex situations do arise as a 
result of a sale of business, particular- 
ly where employees of the former 
employer are intermingled with 
employees of the employer to whom 
the business is sold. This sometimes 
involves employees who are covered 
by a collective agreement being inter- 
mingled with employees who are 
covered by a different collective 
agreement or are not represented by 
a union. In these circumstances, the 
Board may be called upon to deter- 
mine the status of the certified bar- 


gaining agent and of the trade union 


that will represent the employees. 
Similarly, where there are mergers, 
amalgamations or a transfer of juris- 
diction between unions, the Board 
may have to determine the rights, 
privileges and duties of the unions 


concerned. 


UNION DUES 


In 1984, the Code was amended with 
respect to union dues. The amend- 
ment provided some union security 
within the federal jurisdiction by 
allowing the concept known as the 
“Rand formula.” This is encompassed 
within section 70(1) which requires 
that a collective agreement contain 
automatic check-off of union dues if 
the union so requests. 

Furthermore, section 70(2) gives 
the Board the authority to override 
the provisions of a collective agree- 
ment when an employee, because of 
religious conviction or beliefs, objects 
to joining a trade union or to paying 
regular union dues. The Board may 
waive the requirement of union 


membership and allow for the 


amount of union dues required to be 
paid to the union to be paid instead 
to a registered charity within the 


meaning of the Income Tax Act. 


TECHNOLOGICAL 
CHANGE 


Where the collective agreement in 
force does not contain provisions 
dealing with the effects of technolog- 
ical change, the Board may allow the 
union an opportunity to bargain with 
the employer regarding the impact of 
the proposed changes. The effect of 
the Code is not to prohibit techno- 
logical change but to ensure that 
where such changes are to be intro- 
duced during the life of a collective 
agreement, an opportunity will be 
provided for collective bargaining to 
take place on that issue. 

Notice of a proposed technological 
change that would affect the terms 
and conditions or security of employ- 
ment of a significant number of 
employees must be given to the 
union by the employer at least 120 
days before the implementation of 


the proposed change. 


UNLAWFUL STRIKE 
OR LOCKOUT 


The Board has the responsibility for 
issuing cease and desist orders in cases 
of unlawful strikes or lockouts. These 
applications are scheduled for prompt 
hearing by the Board and a Board offi- 
cer is normally assigned to help the 
parties resolve the problems that 
caused the unlawful work stoppage. 
Applications may also be made in 
anticipation of an unlawful work stop- 
page and, with the assistance of staff 
or by a Board order, the anticipated 


disruption can generally be avoided. 


SETTLING TERMS 
AND CONDITIONS OF 
FIRST COLLECTIVE 
AGREEMENT 


In 1978, the Canada Labour Code was 
amended to provide that the Minister 
of Labour, in special circumstances, 
could refer a contract dispute to the 
Board in relation to negotiations for 
a first collective agreement. In such 
referrals, the Board examines all the 


circumstances and makes an initial 


decision as to whether or not it is an 
appropriate case for the Board to set- 
tle the terms and conditions of a first 
collective agreement. These provi- 
sions have been used very sparingly. 
The Board is reluctant to impose the 
terms of a first collective agreement 
and will not do so in normal situa- 
tions where the parties, as a result of 
hard bargaining, have been unable to 
reach an agreement. A negotiated 
collective agreement is the preferred 
method of settling disputes. The 
Board has avoided creating a situation 
where such imposed settlements 
would relieve the parties of their basic 
responsibility to bargain in good faith 
and make every reasonable effort to 


conclude a collective agreement. 


ACCESS TO EMPLOYEES 


In order to provide employees with 
realistic access to freedom of associa- 
tion and participation in lawful 
union activity, the Code has special 
provisions relating to employees liv- 
ing in isolated areas located on 
private property. Examples of these 
situations in the federal jurisdiction 


include Arctic exploration, northern 


mining and the operation of shipping 
vessels. In such situations, the Board 
may, on an application by a union, 
order that union representatives be 
provided with reasonable access 

to the employer’s premises for the 
purpose of organizing employees, 
negotiating, processing grievances 
or administering a collective agree- 
ment. The Board specifies the time 
and duration of the access to be pro- 
vided, bearing in mind the circum- 
stances of the situation, including 


the employer’s operations. 


SAFETY 


While the main functions of the 
Board fall under Part I, it has some 
involvement in safety matters under 
Part II of the Code. Employees have 
the right to refuse to work in situa- 
tions where the employee has reason- 
able cause to believe that to continue 
working would be dangerous to the 
employee or someone else. 

There are procedures in the Code 
to deal with a situation where the 
employer does not agree that such 
a risk exists. In these cases, a safety 


inspector appointed by Labour 


Canada is called in to determine 
whether or not there is danger and 
what steps, if any, the employer 
should take. If the employee disagrees 
with the safety officer’s decision, the 
employee may ask the safety officer 
to refer the decision to the Board for 
review. The Board is empowered to 
confirm or overrule the safety officer’s 
decision. The Board’s decision is final 
and binding in such matters. 

Part II of the Code also prohibits 
employers from taking adverse action 
against an employee who has exer- 
cised his rights in relation to safety. 
Complaints alleging discriminatory 
treatment may be filed with the 
Board. An officer will be appointed 
to assist the parties in settling the 
complaint. If the complaint is 
unresolved, the Board will hear the 


parties and render a decision. 


REVIEW APPLICATIONS 


Any party affected by a Board deci- 
sion may ask the Board to review its 
decision. There are several different 
types of review applications. The 

most common involves a request by 


a trade union or an employer to the 


Board to review a previously issued 
certification order to enlarge or 
otherwise alter the existing bargain- 
ing unit. This may be because of an 
internal reorganization by an employ- 
er or a dispute over whether a newly 
created position should be included 
in or excluded from the bargaining 
unit. Another type of review applica- 
tion may be filed to update a bargain- 
ing certificate that has become 
outdated, or to reflect a name change 
for the incumbent bargaining agent 
or the employer. 

In addition to these types of review 
applications, a party affected by a 
recent Board decision may file an 
application for review, asking the 
Board to reconsider its decision. 
These applications are referred to as 
applications for reconsideration. This 
type of application must be filed 
within 21 days of the decision. The 
application should not be filed simply 
because a party disagrees with the 
Board’s decision. They should only be 
filed if it is alleged that the Board has 
erred in a matter of law; has exceeded 
or failed to exercise its jurisdiction or 


if the applicant has evidence or infor- 


mation that was not available at the 
time the Board rendered its decision 
and which could affect the disposi- 
tion of the matter. 

All Board orders are final and shall 
not be reviewed or questioned by any 
court, except pursuant to section 28 


of the Federal Court Act, which allows 


very limited grounds for review. 


COMPLIANCE 


Filing Board Orders in the 
Federal Court of Canada 


When a party to a proceeding 
requests that the Board file an order 
in the Federal Court for enforcement 
purposes, the Board is required to do 
so unless non-compliance is unlikely 
or it would serve no useful labour 
relations purpose. 

When an application to file an 
order in the court is received, the 
Board usually endeavours to secure 
compliance through the assistance of 
a Board officer. The Board will file 
the order only if these efforts are 
unsuccessful and non-compliance is 
evident, or likely. Once the Board 


order is filed in the Federal Court 


of Canada, it is enforceable in the 
same manner as a court order. 
Contempt of court proceedings may 
be initiated for continued non- 
compliance. However, compliance 
with Board orders is the norm and 
rarely will parties have to resort 

to the Federal Court’s enforcement 


powers. 


Consent to Prosecute 


The Canada Labour Code provides for 
the imposition of fines by the courts 
for specific infractions, including 
unlawful strike or lockout activities, 
but such proceedings may not be ini- 
tiated without the written consent 

of the Board. These prosecutions 

are extremely rare because there 

is a high degree of compliance with 


Board orders. 
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